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(cf.) ~·f[@TT/ File No. GAPPL/COM/STP/235/2022-APPEAL j f,005 ... D9-
aft ?gr int 3pl f@rial

("€f) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-070/2022-23 and 30.11.2022

atR fat +rza/
~ fr srfegr par, sizga (srft )

(lf) Passed By· Shri Akhilesh Kumar, Commissioner (Appeals) .-

sttadRt fain]
('cf) Date of issue

08.12.2022

Ari~ing o.ut of Order No. A/10412/2016 dated 16.05.2016 passed by the Hor'ble CESTAT,

WZB, Ahmedabad passeq in respect of 'the Order..:ln-Original No.
(s-)

03/Jt.Commr.(AMS)/2008 dated 19.03.2008 passed by the Additional Commissioner,

Central Excise, HQ, Ahmedabad-III (Now Gandhinagar Commissionerate) .

3 ft«a4af mt iTI+:f am: LfdT / M/s Harsolia Motors, Palace Road, Nr. Hathimati Bridge,

(a) Name and Address of the Himmatnagar ldar Highway, Himmatnagar, Sabarkantha,
Appellant Gujarat-383001

.

l&nfzsf-sr iatr srra 4at z at ag <rsta #fa zrnf@faRt sag it@r
featt aftsrzrar+terr srearvgaaarz, #a fah arr a fa«agt rare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the. one may be against such order, to the appropriate authority in the
following way.

saratqrglrura:
Revision application to Government of India:

(1) a4tr 3ra gt# zf@rf7, 1994 Rt err sa fa aatu gtuapat arr #t
• "J(f-\!JTTf k Tara warp4? ziafavar s4a 3ft Raa, mamar, fa ti -5{ I ('j l{'~N'mlf,
tfif, sRlal +aa, iiatf, fa«ft: i 10001 ct?t-starf@:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Pa_rliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
3;3 ibid : -

. .
"l\"R 1=fTT1~~~~if~ itm \:ilRcfil{ "€fR ii" fa4ft its rt qr 3al mar ? "l{T fel1m"
"fl" ~ '+l a -s Iinmasra gr; tf if, qT fel1m" ~ o,g Ii IIrwarr? ag fft cfi I {©I ~ i:f

oo '4-{ll,slll I{ -?r- W.l=ITTf Rt 4an ata<&zt
. '
Ip case of any loss of goods where the loss occur in transit from a factory to a·

warehouse or to ariother factory or from one warehouse fo another during the course
1
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. of processing of the goods in a warehouse or in storage whether in a factory or in a
;vvarehouse.

(ea) ·sa harz f4Rt rg TTR!?T if f.-l 4 YR! a 'l=ITT1q urtr fafaafo I if~~-~ 'l=ITT1 'CJ'"{

saran gramPaz tr sza hart fRftu at.52er faff4a 2t
. . In case of rebate of duty of excise on goods ~xported to any country or territory

outside India o(on excisable material used in the.manufacture of the goods which are'
·. e:x:ported to apy country or territory outside India... . .

(if) .. · . ··m -~ cj)T ·ratrft farma hat (lat Tr "'VR cJTT) fl4fa famt ta zti
. , .In case of goods exported outside India export to Nepal or Bhutan,"without

paym.ent of duty.

('cf) . atfcll:r ~,4 lc:{rl cfil" gr«a gin hra fu stst #feemrRt+?ea s?gr it zr
ertt tu4 far ah ga1Ram rzga, sh a rT 'CfTTCTf cf1" 'flT-f'-t 'CJ'"{ m GfR if fcr:a-~ ('if 2) 1998
nrr 109 rr fen fg ·rqzt .

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

. Sec.109 of the _Finance (No.2) Act, 1998.

(2J ah 3grad tees (sf) Rzr ,c1J1, 2001 a fa 9 ah siafa faff?e yua inr<u-8 it err
-~ if, .miTTf olR~T % -srRf olR!?T faa fatWrf +tr h favq-s?gr vist s?gr ft err-it

· qR@zit ah arr 5fa sea fat star afegq sh arr erar mt er ff a ataifcr mu 35-~ it
faff Rt a gram k+qr hTr €tr-6arr Rtuf sf 2fl aif@q

0

The above applicatio3: shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from fue date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeai. It should also be
accompanied by a copy of .T~-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

-,~·-

(3) .Rfasrmar ?hrr sazfiraua ara sq?r zsrmr@at2t 200/- Rtr ·ira Rt
stg st sazi iaa4n v4 rastar gt at 1000/- Rt #hr rat Rtstt

The revision application shall be accompai.7.i:ed by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and R~.1,000/- where the amount involved
is more than Rupees One Lac.

O

tar gr«a, hr€h agrat genvaras)«la +tratf@lark 4ftsf:
ApP,eal to Custom, ~xcise, -& Service Tax Appellate Tribunal.

(1) a€tr 3qra ta sf@)Ra , 1944 Rt aT 35-fl/35-z ah siai@a:
Under Section 35B/ 35E of CEA, 1944 an appeal lies t<;> :-

(2) . -dffiR!f©a qRa aalg sir eh zatar fr 3i--.:m;f, 3fcfJm %~- if m'½T ~;cfi, ~
grad greas vi hara z@Ra +ntatf@law (fee) Rt ufaaT 2fr ffea, z7arara 2a tar,

csf§½lffi 'ffclrr, 3ffRc!T, PR~: 6j~l-Jc:{lcsflc:{-3800041
. .

"To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, As8IWa,•. Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

-
ppeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-"
ibed under Rule 6 of Central Excis•e;Appeal) Rules, 2001 and shall be

I It d against (one which at least should be accompanied by a fee. of
2
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Rs.1,000/-, Rs.5,000/- and Rs.10,00.:QV-::. where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 'Lac ;and above 50 Lac respectively in the form of
crossed bank· draft in favo\¼Yu,s>~-14~sstt. ~~~~t.iW ·of .a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated .•

(3) fl za s?grm&gsgiimrragr gtar?t r@ta qrtr h fg Rrr mar ratsja
in far sr arfgu <r as gta gu +ft fR far u€l mtfaaf zrnfaf zflf7
+anrzrf@lwr Rt va 3fa znr a€tratRt tum zr@a f#ear star ?l

In case of the order covers a number of order-in-Original, fee for each C).I.0.
should l::>e paid in the afbresaid manner notwithstanding pie fact that the· one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) ·rr4ta gr«a zf@ft 1970a ti)f@era ft s4gt -1 zia«fa fafRa fu gar 5re
3naaarqsrgr, zrnff fir ntf2atazr r@aRt ua ,fars6.50 ht ma 1r4I7
gen feaz arr ?tar arf@

One copy of application or G.I.0. as the case may be, and the ·order-of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

. scheduled-I item of _the court fee Act, 1975 as amended..

(5) < sat iif@laRft Rizoraan fRaRt st sft satstaffft star 2 st frat
gr«, a#tr 3gra grauiataaft +rznf@law (4raff@a@) f.l-4i:r, 1982 *-~~I

Attention in invited to· the rules covering these and otb.er. related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar gen, hrz sgrar grca vi atas4fr+znratf@law (fee) vh fr sift arr
# #fr+it (Demand) vi e (Penalty) mr 10% pas #ar ftarf 2t gr«if, s@raag@s
10~~WI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

ah€ta3ara grea st; aara h siafa, gf@a ztraacr ft lTTl'f (Duty Demanded) I

(1) is (Section) l lD t~~mfTcrnfu;
(2lGma haz #fezRt uf?2r;
(3) ha@z 2fez frit a far 6 hag«uf?

rzsr 'fa«sf'z?g war ftgarusf' faa fug gr&arrfut

For an appeal to be fiied before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. lO C~o~es. It. may be noted that the
pre-deposit is a mandatory condition for filing appeal before: CESTAT. (Section 35 C
(2A) and 35 F of tp,e Central Excise Act, 1944, Section 83 &: Section 86 of the Finance
Act, 19'94).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; '
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable· under Rule 6 of the Cenvat Credit Rules.
.

(6 )(±) <amar #fasrf#f@awr ?rzit gem rerar gr=em r awe fa(faa gtttrf@@ Tz
gr«cear a 10% gnatri szthaaw fa(Ra gt aavs?#1o% 'T"™ "Cf{ cfil"~~~I

In view of above, an appeal against this order shall lie before the Tribunal on
ayment of 10% of the duty demanded where duty or duty and penalty are 'in dispute,
r penalty, where penalty alone is in dispute." ·. .·

3
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3n401fz13II/ ORDER-IN-APPEAL
' ,. ,\

• The present appeal has arisen out of Order No. A/10412/2016 dated

16.05.2016..passed by the Hon'ble CESTAT, WZB, AImmedabad (hereinafter
. .

· .·. · ·:· · · referred 'to. as "CESTAT . order) in the case of M/s.Harsolia Motors, Near
· •.• ·, . t• • • • • • •

Hathmathi Bridge, Himmatnagar, Dist. Sabarkantha, Gujarat (hereinafter referred

to as the appellant). The CESTAT order has been passed in respect of the Order in

Original No. 03/Jt.Commr.(AMS)/2008dated 19.03.2008(hereinafter referred-to as

"impugned order") passed by the Addition.DJCommissioner, Central Excise,

Commissionerate: Ahmedabad-III (hereinafter referred to as. "adjudicating
authority).

· 2. Briefly stated, the facts of the case are that the appellant was engaged in the
. .

business of selling TATA Motor Vehicles and were the authorized dealer of the .

company. As a service provider, they were also providing taxable services covered

under the category of "Business Auxiliary Services" as defined under erstwhile

Section 65 of the Finance Act, 1994 (FA,1994) to various financial institutions like
'ICICI' Bank, HDFC Bank, TATA Motors etc. who were financing Motor Vehicles

purchased by the customers from the appellant. As a service provider, the

appellants were also receiving incentives/commission/remuneration from these

financial institutions towards promotion I· marketing. of their business. The
.

appellants were also providing services as an "Authorised Service Station".

2.1 The Services provided by the appellant were covered under "Business

Auxiliary Services" in terms of the definition laid down .vide sub section 19 of

Section 65 of the FA,1994 and were made taxable with effect from 01.07.2003.As

per Rule-6 of the Service ~a~ Rules,1994 (STR,1994) read with Section 68(1) of

the FA,1994, the appellant was supposed to pay Service Tax at.the rate specified in

Sectiqn 66 of FA,1994 and as per Section 69 of FA,1994, they were supposed to

obtain Service Tax Registration.Investigation was initiated by the Preventive Wing
±

of Ahmedabad-III Central Excise Commissionerate regarding non-payment of

service tax and upon completion of the investigation, a Show Cause Notice was

.o.

. i.

. i

issued to the appellant vide F.No.V.STiIS-74/0FF/OA/2006-07 dated 01.02.2007
vide which it was proposed to :

I
j

Page 4 of 9
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.Ai .. . .
o Demand and recover Servce "Tax amounting toRs.7,16,036/- by 1vocation

i • ¢

of extended period pdep.Section T3,gf the FA,1994. As the entire amount

was paid by the appellant, the same wasproposed to be appropriated.

0 Deinand and recover Interest at appropriate rates under Section 75.of the
I •

FA,1994 on the amount of Rs.7,16,036/-, and since the. same was· already

paid the same was proposed to be appropriated.

o Penalty was proposed under Section 76, 77 and 78 of the FA,1994.

. .

3. The SCN was adjudicated vide the impugned order wherein :

(i) The demand ofservice tax amounting to Rs.7,16,036/- on the value of

taxable services of Rs.75,01,584/- was confirmed along with interest by

invoking extended period. As both the above confirmed demands were

already paid, they were apprQptiated.

(ii) Penalty amounting to Rs.7,50,000/- was imposed under Section 78 of

the FA,1994 alongwith option for reduced penalty.

. . .

(iii) Penalty amounting to Rs.100/- per day was imposed upto 20.11.2006. .

under Section 76 of the Finance Act, 1994

(i.v) ·Penalty amounting to Rs.1,000 /- was imposed under Section 77 ofthe

Finance Act, 1994. .

4. Being aggrieved with the impugned order, the appellant filed an appeal ·
e

before the then Commissioner (Appeals), Central Excise, Ahmedabad on following

grounds:
o The impugned order was passed against the principles· of natural justice as

the authority at Para 20 of the impugned order stated that the appellant had

booked net amount of commission after deduction of TDS and service tax

liability.

o Rejecting the claim of netting of commission by the adjudicating authority

on the grounds that the service tax element was shown separately· on

payment vouchers.

Section 67 of the FA,1994 was amended with effect from.14.04.2006.

Page 5 of9
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FNo.GAPPL/COM/STP/0235/2022

e ·Th~:adjudicating authority has ignored the provision of Section 80 of the.. ) .

. 'FA;1994.

5...:'The Commissioner (Appeals), Central Excise, Ahmedabaddesided the

appeal vide Order-in-Appeal ~o.71/2008 _(1U1d-III)CE_IKCG/Commr(A) dated

02.09.2008 wherein the appeal was dismissed under the provisions ·of Section 35F

o(the Central _Excis~ Act,1944 made applicable under Section 83 of the Finance
j• ..

Act;1994.

6. . Being. aggrieved, the appellant preferred appeal before the Mon'ble

CESTAT, WZB, Ahmedabad. The Hon'ble. CESTAT· decided the case vide

CESTAT order wherein theTribunal has ordered that :
. .

"wefind that the Commissioner {Appeals) has not decided the case on merits, but
t

· dismissedfor non-compliance with the provisions ofSection 35 F ofthe Central

Excise Act, 1944, as applicable to the Service Tax matters by virtue ofSection 83

ofthe Finance Act, 1994. The. learned authorized representativefor the Revenue. .
.submits that the appellants have now deposited 25% of the penalty before

approaching this Tribunal. In the circumstances, it is appropriate to re.mand the

matter to the Commissioner (Appeals) to decide the issue afresh on merits, after

giving an opportunityfor personal hearing to the appellants without insisting any

further pre-deposit. All issues are kept open. The appeal is allowed by way of .
remand"

7. - In compliance of the above order of the Hon'ble CESTAT, the appeal was

admitted and the appellants were informed about the same.

8. Opportunities for personal hearing in the case was granted on 19.04.2022,

16.05.2022 and 20.07.2022 through virtual mode. However, none 'appeared on

behalf of the appellant. for the hearing. Subsequently, . fourth opportunity for

personal hearing was granted to the appellant (in person) on 31.10.2022. Shri. ..
Shakir V Chauhan, Chartered Accountant, as an authorized representative of the ·

appellant vide letter dated 31.10.2022 sought adjournment for 8-10 days.

Thereafter, opportunity for personal hearingwas granted (fifth opportunity) to the

appellant on 23.11.2022. However, none attended the hearing .
; ·

e gone through the facts of the case, the impugned order and order-in

ell as submissions of the appellant. I find that the present appeal has

Page 6 of 9

--. ,: .

;
i .•

0

•
•i



F No.GAPPL/COM/STP/0235/2022

7
-- Ty.e
't·..3:.

arisen in terms of the remand,or e of the Hon'ble CESTAT, WZB, Ahmedabad.
- %

The appellants were dulyinformed of thessage and were requested to submit their

written submission. Further, the appellants were granted 04 opportunities for
'

personal hearings. The appellantshas. vide letter dated 31.10.2022 requested for

adjournment, which was considered. However, they neither submitted any written
. ·•

. submission nor attended the hearing on 23:11.2022.. .

9.1I find it relevant to refer to the judgment of the Hon'ble High Court of
Gujarat in the case of Regent Overseas Pvt Ltd. Vs. UOI - 2017 (6) GTL 15
(Guj) wherein it was held that:

. :

0

"12. A,:zother aspect ofthe matter is that by the noticefor personal hearing
three dates have. been fixed and absence ofthe petitioners on those three dates
appears to have been considered as grant ofthree adjournments as contemplated
under the proviso to sub-section (2) ofSection 33A ofthe Act. In this regard it·
may be noted that sub-section (2) ofSection 33A ofthe Actprovidesfor grant of·
notmore than three adjournments, which would envisagefour dates ofpersonal
hearing and not three dates, as mentioned in the notice for personal hearing.
Therefore, even ifby virtue ofthe dates stated in the noticefor personal hearing it
were assumed that adjournments were granted, it would amount togrant oftwo
adjournments and not three adjournments, as grant ofthree adjournments would
mean, in 'allfour dates ofpersonal hearing."

In the instant case, the appellant was granted 05 (five) opportunities for submitting

their written/.oral submissions, which they have preferred not to avail. Under the

circumstances, I am deciding the appeal on facts and materials available on record.

0 . .
10. · It is observed from the case records that the 'appellant has accepted the

taxability of the . services provided by them and has discharged the liability

confirmed inthe demand along with the interest, which has been appropriated in

the impugned order. They have subsequently paid 25% of the penalty imposed

under Section 78 of the Finance Act, 1994.

10.1. I further find that the then Commissioner (Appeals), Central Excise,

Ahmedabad had given his findings on the contentions of the appellant in their

appeal memorandum in Para 6 and 7 of the Order-in-Appeal No: 71 / 2008 (Ahd

III) CE/-KCG/ Commr (A) dated 02.09.2008. As regards the contention for cum

duty benefit, the then Commissioner (Appeals), Central Excise, Ahmedabad had------ 'd that: .

, ¢

Page 7 of 9
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6. ... The lower authority has rejected this claim ofthe appellant at para
No.20 ofthe impugned order wherein it was discussed the pattern ofin.voicing as

· under :
$.

;_ -j.'. Incentive amount
'. 2 Servic? Tax Reimbursement.
3. Less Deduction
4. NetPayable·
I observed that the lower authority has correctly denied the benefit ofcum-duty
value by observing the. above invoicing pattern which shows the service tax

. . .
separately and therefore Ireject the claim ofcum-duty value ofthe appellant.

10.2 Further, regarding the contention for applicability of erstwhile-Section 80 of

the Finance Act,1994, the then Commissioner (Appeals), Central Excise,. .

Ahmedabad atPara-7 of the Order-in-Appeal No. 71 / 2008 (Ahd-III) CE/ KCG/
. .

Commr (A) dated 02.09.2008 held that:·
•.. Ifind that the appellant has notpaid the penalty imposed under Section 76
and 77 af° the Finance Act, 1994. The appellc!nt has failed to produce any

¢

documentary evidencefor payment ofthese penalties though.it was stated by the
appellant at the time ofpersonal hearing. I find that in the case ofAssistant
Commissioner of Customs Vs Krishna Poduval-2006(1) STR 185 (Ker.), the
Hon 'ble High Court ofKerala dismissed the petition ofthe department and held

. .
that "Penalty (Service Tax)- section 76 and 78 ofFinance Act,1994.
incidents of imposition ofpenalty are distinct and separate under two

provisions and even of offences are committed in course of same

transaction or arise out ofsame Act, penalty imposable for ingredients of

both offences-person who is guilty ofsuppression deserve no sympathy

under section 80 ibid - order ofsingle judge withdrawing penalty under

section 76 ibid, set aside". Therefore, I holdthat both penalties under Sec. 76
and.78 ofthe Finance Act,1994 are leviable. "

10.3 · As regards their. contentions for amended Section 67 of the Finance Act,

1994 w.e.f. 14.4.2006, I find that the same are not applicable to the instant case

which covers the demand from F.Y. 2003-04 to F.Y. 2005-06 and the amendment. .
was brought after the ·period of demand.

10..4. In view of the above, I find that the issues raised by the appellant are

ed in the order-in-appeal dated 02.09.2008 passed by the Commissioner

ls) supra and the appellants have not· produced any fresh

Page 8 of 9 •
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evidences/contentions or any'•rel~~lbi~ cause for consideration in the remand
· ·:. ·"e s •

proceedings. Therefore,± do.not,find anyreagoh to deviate from the findings given

by the Commissioner (Appea.ls) supra and the appeal filed by the appellants are

•
1 hereby rej ectecl.

11. 341a4fizrua6al{3ala~fegerI5ulna@)ha@gar=rat
The appeal filed by the appellant stands disposed off·n above terms.

. .

Q.o o
S KUMAR) .

Commissioner (Appeals)
Date: 30,November,2022

Ii .

. q.
i .
·1

0

..

(Somn haudhary)
Superinten ent(Appeals),
CGST, Ahmedabad. ·

BY RPAID / SPEED POST
To
M/s.Harsolia Motors,
Near Hathmathi Bridge,
Himmatnagar,
Dist. SabarKantha, Gujarat

Copy to:,
1. The CESTAT, WZB, Ahmedabad

2. The Chief Commissioner, Central GST, Ahmedabad Zone.·

3. The PrincipalCommissioner, CGST, Gandhinagar
. .

4. The AdditionalCommissioner, CGST, Gandhinagar.

5. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.

(for uploading theOIA)

j6. Guard File.

7. PA. File.
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